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generated during the treatment of domestic sewage in a treatment
works. This conclusion brought Hagberg's conduct within the
meaning of subsection 1345(e). The court further found that, taken
in context with other definitions, a domestic septic tank is a treatment
works for the purposes of the direct enforceability regulation in Part
503. It, therefore, concluded that the district court erred in finding
that Cozy Corner's septic tank was not a "treatment works" or not
engaged in "treatment," and the "gunk at issue" was not sewage sludge.
The court pieced together several subsections of Part 503.9 to
reach the meaning of "sewage sludge from a... treatment works
treating domestic sewage." However, such a process did not detract
from the conclusion that the regulatory definition is plain on its face.
In finding that Hagberg's conduct fell within the meaning of section
1345, the court found the district court improperly dismissed the
indictment.
It, therefore, reversed and remanded for further
proceedings.
Elizabeth Appleton

TENTH CIRCUIT
Sanpete Water Conservancy Dist. v. Carbon Water Conservancy Dist.,
226 F.3d 1170 (10th Cir. 2000) (holding there is no breach of contract
of a "no protest" clause when one party's conduct is outside the
conditions of the agreement, nor could their actions be construed as a
breach of the implied covenant of good faith and fair dealing of the
same agreement when the party follows legal channels to dispute a
proposed dam project).
Sanpete Water Conservation District ("Sanpete") and Carbon
Water Conservancy District ("Carbon") had a long history of water
rights disputes in the Price River Valley and Sanpete County Area. In
1933, the Bureau of Reclamation ("Bureau") prepared the Gooseberry
Project, which entailed water storage on Gooseberry Creek, a tributary
of the Price River, and diversion of Gooseberry Creek water through
an intermountain tunnel into Sanpete County. Price River Water
Conservancy District ("Price"), the water right owner of Gooseberry
Creek, stored their water in Scofield Reservoir. Carbon owned shares
of stock in Price. Scofield Reservoir's dam was deteriorating, and as a
result became part of the Gooseberry Project. Repairs to the dam
became a priority, and the balance of the Gooseberry Project never
occurred.

Issue 1

COURT REPORTS

In 1975, although the Gooseberry Project was not underway, the
Bureau assigned Sanpete's pending applications for water rights
relating to the project. Subsequently, Sanpete filed changes to the
applications. Carbon objected to the Bureau's assignment of the water
rights and to the proposed changes in Sanpete's application. In order
to clarify the parties' water rights, the Utah State Engineer negotiated
an agreement between the two parties. The agreement created
definitions for the Narrows Project ("Project") (previously known as
the Gooseberry Project) and outlined conditions to which both parties
were required to adhere, and disqualified any objections to changes on
either party's existing water rights applications with the state or the
Bureau.
Sanpete and Carbon signed and executed the agreement. Sanpete
proceeded to seek funding for the Project and obtain permits
necessary to build the dam. Carbon initiated action against building
the Project dam by participating in groups that submitted opposing
comments to numerous federal and state agencies. These groups
objected to a loan application through the Utah Department of
Community and Economic Development. Further, they requested the
Bureau deny funding requests for the Project. The groups filed
comments to the Army Corps of Engineers opposing the required
Section 404 permit. Finally, Carbon joined in a lawsuit against the
Secretary of Interior claiming the Record of Decision for the Project
Environmental Impact Statement did not comply with National
Environmental Policy Act requirements.
Sanpete filed a complaint in United States District Court for the
District of Utah against Carbon alleging breach of the "no protest"
clause in the agreement and breach of the implied covenant of good
faith and fair dealing. Carbon filed for summary judgment. The
district court granted partial summary judgment to Carbon and held
that no breach of contract or good faith covenant existed. Sanpete
appealed.
The Tenth Circuit Court of Appeals found that the district court
granted partial summary judgment in error but chose not to remand
because the district court corrected itself during the trial. The
evidence presented at trial, the district court's finding of facts and
conclusions of law, and the nature of inquiry into a possible breach of
the implied covenant of good faith and fair dealing validated the
district court's grant of partial summary judgment.
The Tenth Circuit relied on the rule that contracts have an
implied covenant of good faith and fair dealing in Utah. In this case,
the Tenth Circuit looked at the agreement as a whole to evaluate its
benefits to the parties. After review, the appellate court determined
that the agreement addressed the parties' water rights as opposed to
construction of the Project. An earlier draft of the agreement
contained acknowledgment by Carbon that the agreement would settle
all rights and claims of the parties associated with the Gooseberry
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Project, and the agreement would forbid protest against construction
and development of the Project. The deletion of these components
illustrated the agreement intended only to resolve the water right
dispute between the parties, allowing Sanpete to pursue construction
of the Project. Carbon acted to halt the project through legitimate
avenues and political processes. Thus, the Tenth Circuit affirmed that
Carbon did not violate the covenant of good faith and fair dealing.
Holly Kirsner

UNITED STATES DISTRICT COURTS
Pronsolino v. Marcus, 91 F. Supp. 2d 1337 (N.D. Cal. 2000) (holding
under Section 303(d) of the Clean Water Act, the Environmental
Protection Agency had the authority to list and determine total
maximum daily loads for all substandard rivers and waters, regardless
of the pollution source).
The plaintiffs, timber farmers, owned forested land along the
Garcia River in northern California. Once the farmers obtained their
timber-harvest permit, the California Department of Forestry imposed
restrictions designed to reduce soil erosion. The farmers contended
the costly and onerous restrictions were imposed in order to
implement total maximum daily loads ("TMDLs") set by the
Environmental Protection Agency ("EPA") for the Garcia River.
Under the Administrative Procedure Act ("APA"), the farmers
challenged EPA's authority to impose TMDLs on rivers polluted only
by logging runoff or other nonpoint sources.
The farmers first argued the listing and TMDL requirements of
Section 303(d) of the Clean Water Act ("CWA") applied only to point
sources, and therefore, water polluted only by nonpoint sources
should not be listed and no TMDL should be issued. The farmers
based their argument on the fact that effluent limitations-which
apply only to point sources-were referenced expressly in Section
303(d)'s listing requirements, whereas Section 303(d) made no
reference to nonpoint sources. The farmers asserted Congress
intended for states and EPA to address nonpoint sources in Section
319, which explicitly deals with nonpoint-source management
programs. According to the farmers, a water body that was polluted by
both point and nonpoint sources should be listed under both Sections
303(d) and 319 and the point and nonpoint sources should be
addressed pursuant to the respective listings. Thus, the Garcia River, a
water body impaired only by nonpoint sources, should not be listed
under 303(d) and no TMDL should be prepared.
The court rejected the farmers' argument for four reasons. First,
the purpose of placing a water body on a Section 303(d) substandard

